INSIGHTS ON PATENTS AND BIODIVERSITY IN COLOMBIA

During the last decades of the 20th Century, biotechnology and computer systems led to a revolution in the intellectual property schemes that has had effects on the development, environment, local communities and ethnic groups of countries that, as Colombia, are rich in biodiversity.

The purpose of this report is to describe some of the commitments Colombia has acquired in terms of intellectual property rights relating to its biodiversity.

Access to genetic resources in Colombia is governed by a strict regime, as opposed to the patent system currently applying in the United States. The effects that the Free Trade Agreement (FTA) to be signed by the United States with Colombia, Perú and Ecuador (“the three Andean Community Countries”) will have on this field are still uncertain, so we will continue our close follow up of the FTA negotiations, as we have done so far with active participation.

International commitments acquired by Colombia

Colombia has ratified several international treaties in connection with intellectual property. The Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement of 1994 was ratified by Congress by means of Law 170 of 1994. WTO member countries, parties of TRIPS are obliged to adopt a patent regime or to assume any sui generis protection form of intellectual property rights for plant varieties. With respect to biodiversity, Colombia ratified the Convention on Biological Diversity (CBD) of 1992 by means of Law 165 of 1994. Regarding this convention it should be highlighted that its article 8(j) constitutes the most valuable legal instrument in international law for the protection of traditional or indigenous knowledge. Lastly, in connection with plant protection, Colombia ratified the International Agreement for the Protection of Plant Obtentions within the context of the International Union for the Protection of New Varieties of Plants (UPOV).

Commitments acquired by the Andean Community

The international treaties and conventions that Colombia has ratified have been implemented by the Andean Community of Nations (CAN) by means of: 1) Decision 486 on Intellectual Property Rights; 2) Decision 391 on Access to Genetic Resources, and 3) Decision 345 on Obtentors’ Certificates (UPOVS).

In spite that the Andean Community has a legal regime for intellectual property, access to genetic resources and obtentors’ certificates for improved plants, Colombia still lacks a clear policy on access to genetic resources that could promote and facilitate domestic and foreign investment in sustainable use of its biodiversity, genetic resources or traditional knowledge.

Decision 486, the industrial property regime currently in force in the Andean Community, recognizes the biological and genetic heritage of the member countries. The granting of letters patent for inventions developed as from material obtained from this heritage is conditioned to having been obtained pursuant to the international, communitary and national provisions, which demand disclosure of relevant evidence in its application. Failure to comply with this obligation is a cause to declare the patent null and void.

Decision 391, the regime governing access to genetic resources in the Andean Community, is a legal-administrative tool whose main purpose is to guarantee fair and equitable distribution of (monetary and non-monetary) benefits deriving from the use of genetic resources. It establishes the process that should be followed for using genetic resources and their intangible component.

Regional biodiversity strategy

In the Andean Community’s sub-regional context, particularly under Decision 523, traditional knowledge on biodiversity is attributed an “international strategic importance”, given that it has been the basis of a sustainable use of diversity by indigenous human groups that have traditional life styles, appropriate for the preservation and use of the biological diversity. Traditional knowledge has helped biodiversity to play an important role in bioelement cycles, in climate regulation and in maintaining the long-term viability of agriculture, fishing and other activities required to assure food availability; it has also facilitated the use of biological diversity resources and the scientific identification of properties of genetic, and as a whole, of biological resources.

Patents involving biodiversity material must be prosecuted pursuant to the communitary and national legislations, which are quite stringent and disperse and must be systematically applied by all the interested parties.
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Ruling C-519 / 1994 of the Colombian Constitutional Court
In the ruling by which the Colombian Constitutional Court declared the Biological Diversity Agreement constitutional, the Court first made a comprehensive interpretation of the protection contemplated in paragraph 330 of the Constitution. Decisions referring to access to genetic resources must be made without deteriorating the cultural, social and economic integrity of indigenous communities, for which purpose the national government shall have the responsibility of promoting the participation of these communities in the decision-making process.

Then, the Court stated that those who signed the agreement undertook to adopt, “to the greatest extent possible and as applicable”, measures for the definition of areas of special importance, promotion of a suitable environmental development, rehabilitation and restoration of degraded ecosystems, prohibition to introduce exotic species threatening the ecological balance and measures for imposing respect for traditional knowledge of indigenous communities, among others.

Lastly, the Court stated that traditional knowledge must be acknowledged and respected at the time of negotiating any value belonging to the Colombian State.

Difficulty inherent to the Task of Protecting Traditional Knowledge

Very little is known about how to preserve traditional knowledge and how to guarantee the protection of reserves in situ of biological and genetic resources when it comes to opening them to private investment. The main questions or dilemas are: Can traditional knowledge per se be protected in a particular manner and in accordance with local needs or commercial agreements? What do indigenous communities want? Do indigenous communities agree to assign an economic value to traditional knowledge? What do they understand by genetic resource? What do they want to protect? Who shall protect this? From whom do they want to protect it? From what do they want to protect it?

The Free Trade Agreement – Andean Community Countries - United States

There is no binding international treaty or convention demanding compliance with Andean Decisions 391 and 486. Therefore, compliance with the provisions of these Andean decisions may not be demanded from third parties, unless they also enjoy national protection in this sense. Since the United States did not ratify the Biological Diversity Agreement, this nation may not be required to comply with said obligations in the FTA negotiations.

There is a fear that the Andean legislation can be affected by the negotiations of the FTA with the United States, given that American intellectual property legislation allows patenting of genetic resources and traditional knowledge, without requiring a previous access agreement or a fundamental consent from the communities. For this reason, we will be watching closely for the implications that the FTA will carry to the Andean legislation.
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